
 
February 20, 2020 
 
TO:   Kenneth Uemura 
  Committee Chairperson, Finance and Infrastructure Committee 
    
FROM:  Catherine Payne 
  Chairperson, 2020 Legislative Ad Hoc Committee 
 
AGENDA ITEM: Committee Action on recommendation concerning Board Policy 

positions for the 2020 Legislative Session:  School Facilities 
Agency 

 
I. BACKGROUND 

At its September 19, 2019 general business meeting, the Board of Education 
(“Board”) adopted policy positions supporting proposed legislation that advances the 
Board and Department of Education’s Strategic Priorities for School Year 2019-
2020, policy positions relating to the Hawaii State Public Library System, policy 
positions relating to charter schools, and general policy positions.1 At its October 3, 
2019 meeting, the Board established an ad hoc committee to present, discuss, and 
negotiate its policy positions for the purposes of engaging in the 2020 Legislative 
Session (“Legislative Ad Hoc Committee”).2  
 
Currently, at least two bills, House Bill 2544 (“HB 2544”)3 and Senate Bill 3103, 
Senate Draft 1 (“SB 3103”),4 relate to a new proposed School Facilities Agency, and 
the Board may want to authorize its Legislative Ad Hoc Committee to take positions 

                                                           
1 The policy positions the Board adopted at its September 19, 2019 general business meeting are 
available at: 
http://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM_20190919_Action%20on%
20Investigative%20Committee%20concerning%20Board%202020%20legislative%20policy%20positions.
pdf. 
 
2 See this memorandum for more information on the Legislative Ad Hoc Committee: 
http://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM_20191003_Action%20on%
20Ad%20Hoc%20Committee%20re%202020%20Legislative%20Session.pdf. 
 
3 HB 2544, Relating to a School Facilities Agency, is attached as Exhibit A and available at: 
https://www.capitol.hawaii.gov/session2020/bills/HB2544_.pdf.  
 
4 SB 3103, Relating to a School Facilities Agency, is attached as Exhibit B and available at: 
https://www.capitol.hawaii.gov/session2020/bills/SB3103_.pdf.  
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on this matter. Therefore, I recommend amending the current Department of 
Education (“Department”) and general policy positions by adding policy positions 
relating to the proposed School Facilities Agency as described in more detail below. 

 
II. DESCRIPTION 

 
The Board’s policy positions based on its strategic priorities are generally supportive 
of any structures to “advance equitable access to facilities” and provide “school 
facilities that support students’ mental, emotional, and physical wellbeing.” The 
concept of a separate agency devoted to school facilities does not conflict with these 
policy positions. On the contrary, it could potentially support the Board’s policy 
positions and strategic priorities if structured and organized appropriately. 
 
HB 2544 and SB 3103 (hereafter referenced together as the “Bills”) propose to:  

1. Establish the School Facilities Agency (“Agency”), a new agency attached to 
the Department that would be responsible for all public school development, 
planning, and construction related to capital improvement projects assigned 
by the Legislature, Governor, and Board, including projects authorized by Act 
155, Session Laws of Hawaii, and subsequent acts amending Act 155; and 

2. Place management of school impact fees with the Agency. 
 
HB 2544 also proposes to transfer statutes pertaining to the Hawaii 3R’s and Hawaii 
3T’s programs to the Agency’s statutory subpart. The latest Senate draft of SB 3103 
does not transfer the Hawaii 3R’s and Hawaii 3T’s programs. 
 
The Bills’ general proposals could potentially benefit school facilities and students, 
and the Office of the Governor submitted testimony supporting the overall concept of 
the Bills. In their current form, however, the Bills present some concerns that require 
the Board’s attention. Many other agencies, organizations, and individuals have 
already weighed in with their own comments and concerns through testimony on SB 
3103 to the Senate Committee on Education, attached as Exhibit C. While many 
details in the Bills clearly need adjustments, the Board should consider only 
weighing in on the general concepts from the perspective of a policymaking and 
governance body and steering away from commenting on the specifics. If necessary, 
the Legislative Ad Hoc Committee, at its discretion, can use the Board’s broader 
policy positions to opine on any finer points in the Bills. Hence, I recommend the 
Board focus on the areas and proposed policy positions described below. 
 
Delineation of Powers, Duties, and Responsibilities. While the Bills clearly give the 
general responsibility of public school development, planning, and construction to 
the Agency, the Agency’s precise duties and powers to execute its duties and 
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responsibilities are not entirely clear. Further, the Board and Department’s powers 
and responsibilities related to school facilities and lands, if any, are unclear.  
 
For example, the Bills allow the Agency to acquire real property5 and “state lands 
under the control and management of another department [that] are required by the 
agency for its purposes[.]”6 These provisions presumably allow the Agency to control 
and manage land. However, it is unclear how these provisions intersect with other 
existing parts of statute, such as Hawaii Revised Statutes (“HRS”) Section 302A-
1151 (which gives the Superintendent approval authority over the sale of lands and 
facilities “no longer necessary for school purposes”)7 and HRS Section 302A-1506 
(which authorizes the Department to “enter into such contracts, leases, lease-
purchase agreements, or other transactions as may be necessary for the acquisition 
of public school facilities, including any lands for these facilities”).8 Several more 
examples exist throughout HRS Chapter 302A. Read together with the totality of the 
statutory chapter, it is not clear how the Bills envision the delineation of the control 
and management of school facilities and land between the Agency and the 
Department. 
 
A broader example of unclear powers, duties, and responsibilities lies in the 
fundamental purpose of the Agency as described in proposed new HRS Section 

                                                           
5 New proposed HRS Section 302A-C(c) states, in pertinent part, “[e]xcept as otherwise limited by this 
chapter, the agency may also: 

(6) Acquire, reacquire, or contract to acquire or reacquire by grant or purchase real, personal, or 
mixed property or any interest therein; to own, hold, clear, improve, and rehabilitate and to sell, 
assign, exchange, transfer, convey, lease, or otherwise dispose of or encumber the same; [and] 

(7) Acquire or reacquire by condemnation real, personal, or mixed property or any interest therein for 
public facilities, including but not limited to streets, sidewalks, parks, schools, and other public 
improvements” (Page 3, Line 19 through Page 4, Line 8 of HB 2544). 

New proposed HRS Section 302A-C(c) in SB 3103 has similar provisions but allows the Agency to hold 
title (Pages 4, Line 13 through Page 5, Line 2). 
 
6 New proposed HRS Section 302A-E(a) states, “If state lands under the control and management of 
another department are required by the agency for its purposes, the department having the control and 
management of those required lands, upon request by the agency and with the approval of the governor, 
may convey or lease those lands to the agency upon terms and conditions as may be agreed to by the 
parties” (Page 9, Lines 2-7 of HB 2544; Page 10, Lines 11-16 of SB 3103). 
 
7 HRS Section 302A-1151 states, “The chairperson of the board of land and natural resources is hereby 
requested, upon the recommendation and approval of the superintendent, to sell any state lands, 
including the buildings thereon, once used but no longer necessary for school purposes; provided that no 
school facility or portion of a school facility shall be sold before that facility or portion of the facility is made 
available for use by the department or charter schools, pursuant to sections 302A-1151.5 and 302D-24.” 
 
8 HRS Section 302A-1506 states, “The department may enter into such contracts, leases, lease-purchase 
agreements, or other transactions as may be necessary for the acquisition of public school facilities, 
including any lands for these facilities, on such terms as it may deem appropriate with the concurrence of 
the director of finance.” 
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302A-C(a)9: “Except as otherwise limited by this chapter, the agency shall be 
responsible for all public school development, planning, and construction related to 
capital improvement projects assigned by the legislature, governor, or board of 
education.” While it is simple enough to deduce that the Legislature would “assign” 
capital improvement projects to the Agency through legislative appropriations, it is 
unclear how, and under what authority, the Governor or Board would “assign” capital 
improvement projects to the Agency. Further, if the Agency is responsible over only 
capital improvement projects assigned to it, it appears that the Department could 
continue to retain authority over any other capital improvement projects not assigned 
to the Agency, but it is not clear what kinds of projects those might be. 
 
Moreover, the Bills appear to give broad powers to the Agency, although this too is 
unclear. The Bills propose a provision that would allow the Agency to “[d]o any and 
all things necessary to carry out its purposes and exercise the powers given and 
granted in this subpart.”10 Without defining the Board’s powers, it appears these Bills 
could give the Agency the power to override the Board’s policies whenever it deems 
appropriate to fulfill its purposes. 
 
The Bills should clearly delineate the powers, duties, and responsibilities of the 
Agency, the Department, and the Board as they relate to public school land and 
facilities, and the Board should adopt a policy position to this end. The Bills should 
also protect the Board’s education policymaking authority. The Board does not need 
an additional policy position for this purpose because the Board already has a 
general policy position that allows the Legislative Ad Hoc Committee to make 
statements about the importance of retaining the Board’s policymaking authority.11 
 
Governance. The Bills appear to give governance and oversight of the Agency to the 
Governor, although the Board still has some decision-making authority in some 
areas under the Agency’s jurisdiction, such as impact fee districts, for example. The 
proposed new School Facilities Board evaluates the Executive Director of the 
Agency, but it does not have any real authority over the Agency and is primarily an 
advisory body. The Governor appoints both the Executive Director of the Agency 
and the members of the School Facilities Board. This structure is concerning and 
potentially ripe for contention. 
 

                                                           
9 See Page 2, Lines 11-15 of the Bills. 
 
10 See proposed new HRS Section 302A-C(c)(15) in HB 2544 (Pages 6, Lines 10-12) and proposed new 
HRS Section 302A-C(c)(17) in SB 3103 (Page 7, Lines 7-9). 
 
11 The policy position states, “The Board does not support proposed legislation that . . . [d]iminishes the 
Board’s power to formulate statewide educational policy as envisioned and established by Article X, 
Section 3, of the Constitution of the State of Hawaii[.]” 
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Under this governance structure, the Department and Agency are accountable to 
different bodies and individuals, yet responsibilities and jurisdiction of both entities 
undoubtedly intersect and overlap. The Bills do not contemplate any mechanism or 
structure to resolve conflicts in instances where the two agencies disagree and 
move in opposing directions. The Board is able to serve as the intermediary and 
ultimate decision maker when necessary to resolve conflicts between the 
Department, the Hawaii State Public Library System, and the charter school system. 
The Board should have oversight and governance authority over the Agency similar 
to that it has over the Department, the Hawaii State Public Library System, and the 
charter school system. 
 
Moreover, the Board should retain its authority over school facilities as an important 
component of public education. A school is more than just buildings on a campus, 
and those buildings should meet the school’s needs. Thus, moving authority over 
school facilities completely out of the public education governance structure is 
inadvisable.  
 
In addition, with governance authority over both the Department and Agency, the 
Board can help ensure the transfer of positions, records, and equipment from the 
Department to the Agency, as envisioned in Section 13 of HB 2544 and Section 8 of 
SB 3103, to effectuate the purposes of the Bills.12 
 
Transition. The Bills contemplate the establishment of the Agency in the 2020-2021 
fiscal year,13 which means duties and responsibilities related to capital improvement 
projects could transfer from the Department to the Agency as early as next school 
year. The transfer of any duties and responsibilities, however, does not necessarily 
mean the transfer of Department offices, funds, or positions to the Agency, at least 
not initially.14 

                                                           
12 Section 13 of HB 2544 (Page 36, Lines 5-15) and Section 8 of 3103 (Page 18, Lines 8-18) state, “The 
school facilities agency shall collaborate with the department of education and submit a report to the 
legislature, no later than twenty days prior to the convening of the regular session of 2021, identifying 
positions of the department of education that should be transferred to the school facilities agency 
established by section 1 of this Act, including positions responsible for public school development, 
planning, and construction related to capital improvement projects along with proposed legislation to 
further implement the transfer of positions and related records and equipment to effectuate the purpose of 
this Act.” 
 
13 Section 9 of HB 2544 (Page 35, Lines 3-6) and Section 5 of SB 3103 (Page 17, Lines 11-14) state, 
“There is appropriated out of the general revenues of the State of Hawaii the sum of $1,500,000 or so 
much thereof as may be necessary for fiscal year 2020-2021 for the establishment of the school facilities 
agency.” 
 
14 Section 10 of HB 2544 (Page 35, Lines 9-13) and Section 6 of HB 3103 (Page 17, Lines 17-21) state, 
“This Act shall not be construed to transfer the department of education office of facilities and operation, 
including the facilities maintenance branch and auxiliary services branch and any general fund and 
position appropriations, to the school facilities agency.” 
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The Board should be wary of a transition that places responsibilities on the Agency 
to execute capital improvement projects in its first year of operations, which is 
unreasonable and could negatively affect schools and students in the short term. 
Rather, in its first year, the Agency should focus on hiring personnel, determining its 
needs, and setting up the rules, policies, and procedures necessary to execute its 
duties and responsibilities. Therefore, I recommend the Board adopt a policy 
position that ensures the transition of duties and responsibilities from the 
Department to the Agency does not interfere with operations, delay projects, or 
otherwise negatively affect the ongoing facilities needs of schools.  
 
Based on the foregoing, I recommend that the Board add the following policy 
positions to the Department positions as shown below (amendments shown in red 
underlined text): 

DEPARTMENT OF EDUCATION POLICY POSITIONS 
The Board of Education (“Board”) supports proposed legislation that advances 
the Board and Department of Education’s (“Department”) Strategic Priorities for 
the 2019-2020 school year (“Strategic Priorities”). The table below describes 
the Strategic Priorities and the Board’s policy positions associated with each 
Strategic Priority. These policy positions also intend to support the Board’s 
Committee Strategic Priorities for the 2019-2020 school year. 
 

Strategic Priorities The Board supports measures that… 

Equity and Access 
Ensuring that the appropriate policies, 
structures, and resources are in place to 
guarantee the advancement of access and 
support structures that enable and inspire 
all students to succeed in school and life. 
This priority references special education 
and English Learners in particular, but 
does not preclude issues like civil rights 
and Title IX. 

• Provide more resources for appropriate 
support structures that allow all 
students, especially those receiving 
special education or English learner 
services, to engage in learning 

• Provide more resources for appropriate 
support structures to provide access to 
Hawaiian language immersion 
education to all interested students 

• Protect students’ civil rights  
• Advance equitable access to facilities 

and opportunities for all students, 
particularly at schools with the greatest 
socioeconomic and academic needs 

• Expand early college opportunities for 
all students 

Safe Learning Environments that Support 
Students’ Wellbeing 

• Provide resources for appropriate 
structures and school facilities that 
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Strategic Priorities The Board supports measures that… 

Ensuring that the appropriate policies, 
structures, and resources, grounded in Nā 
Hopena A‘o are in place so learning 
environments that support all students’ 
emotional and physical wellbeing can be 
cultivated. A truly safe learning 
environment that supports students’ 
wellbeing is one that students themselves 
want to be in so they attend school 
regularly and willingly, thereby reducing 
chronic absenteeism. 

support students’ mental, emotional, 
and physical wellbeing 

• Recognize the importance of 
addressing bullying, harassment, and 
discrimination in schools 

Student-centered School Design 
Ensuring that the appropriate policies, 
structures, and resources are in place to 
support schools designed to engage 
students in rigorous and innovative 
curriculum and encouraging students to 
strive beyond what is expected, while 
being mindful of the values, needs, and 
welfare of others, within a student and 
community designed learning environment 
that is aligned to college and careers. 
Design includes every aspect of a school:  
facilities, school models, themes, 
resources, partners (families, communities, 
and organizations), school day schedule, 
pedagogical approaches, allocation of 
teacher collaboration time, technology, 
governance, and organizational structure. 

• Increase career and technical education 
• Advance or provide resources for 

innovative, student-centered school 
design 

Staff Professional Development, 
Recruitment, and Retention 
Ensuring that the appropriate policies, 
structures, and resources are in place to 
allow for the establishment of a dynamic 
learning community that is responsive to 
parent and student reflections on the 
quality and relevance of the student’s 
learning and designed to continuously 
develop staff capacity to lead the work that 
results in high student achievement and 
the development of clear leadership 
pathways, supports, and incentives that 
attract and retain talent. 

• Support leadership pipeline 
development 

• Expand teacher recruitment and 
retention initiatives, which provide 
teachers with incentives and resources 
or support a teaching career path 

• Support teacher professional 
development that advances career and 
technical education 
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Strategic Priorities The Board supports measures that… 

Communication and Engagement 
Ensuring that the appropriate policies, 
structures, and resources are in place so 
the Department and Board thoughtfully 
and intentionally engage with students, 
staff, families, and community stakeholders 
in two-way communications that will help to 
inform decision-making and priority setting 
(particularly with respect to the 
development of a new strategic plan) and 
improve transparency and access to 
information. 

• Support informed decision-making and 
priority setting through thoughtful and 
intentional engagement with 
stakeholders 

• Improve transparency and access to 
information to encourage an informed 
and engaged community of citizens 

 
The Board supports proposed legislation that addresses the needs identified in 
the Department’s Board-approved supplemental operating and Capital 
Improvement Program budget requests for Fiscal Year 2021. 
 
The Board supports proposed legislation that creates a separate attached 
agency responsible for the construction and maintenance of school facilities, 
provided that the legislation: 
 

• Clearly delineates the powers, duties, and responsibilities of the 
agency, the Department, and the Board as they relate to public school 
land and facilities; 

• Maintains the Board’s jurisdiction over school facilities by assigning 
governance authority over the agency to the Board; and 

• Ensures a transition of duties and responsibilities from the Department 
to the agency that does not interfere with operations, delay projects, or 
otherwise negatively affect the ongoing facilities needs of public 
schools. 

 
To conform with the proposed new policy position relating to governance authority, 
I also recommend that the Board amend its general policy positions to allow the 
Board to support a structure in which it has oversight over the Agency’s Executive 
Director, as shown below (amendments shown in red underlined text): 
 

GENERAL POLICY POSITIONS 
The Board does not support proposed legislation that: 
 

• Prevents or hinders the Board or Department from addressing the Strategic 
Priorities; 
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• Diminishes the Board’s power to formulate statewide educational policy as 
envisioned and established by Article X, Section 3, of the Constitution of the 
State of Hawaii;  

• Requires the Board to assume management responsibilities over employees 
other than the Superintendent of Education and the State Librarian (or heads of 
other agencies over which the Board has governance authority) rather than 
remain focused on its constitutional responsibility of policymaking; or 

• Creates additional duties or responsibilities for the Department or Board 
without appropriating adequate, commensurate resources to accomplish such 
duties or responsibilities. 

 
The Board takes no position on legislation relating to the Board’s governance 
structure, as the Board believes it is most appropriate for the Legislature and Governor 
to decide such matters. The Board will endeavor to provide the Legislature with any 
relevant information relating to Board governance matters to enable to the Legislature 
to make informed decisions. 
 
The Board’s positions on proposed legislation are in regards to matters of public policy 
only, and the Board defers to the Department (or its administratively attached agencies 
when appropriate) on operational and implementation matters.  

 
III. RECOMMENDATION 
 

I recommend that the Board approve the amendments described herein to the 
Board’s policy positions it adopted at its September 19, 2020 general business 
meeting for the 2020 Legislative Session.  



Exhibit A 
House Bill 2544, Relating to a School Facilities Agency 

 



Exhibit B 
Senate Bill 3103, Senate Draft 1, Relating to a School Facilities Agency  
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THE SENATE 3103 
THIRTIETH LEGISLATURE, 2020 S _ B _ N O SD; 1 

STATE 0F HAWAII
' 

A BILL FOR AN ACT 

RELATING TO A SCHOOL FACILITIES AGENCY. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION l. Chapter 302A, Hawaii Revised Statutes, is 

amended by adding a new subpart to part VI to be appropriately 

designated and to read as follows: 

" 
. School Facilities Agency 

§302A-A Definitions. As used in this subpart, "agency" 

means the school facilities agency established by 

section 302A—B. 

§302A-B School facilities agency; established. (a) There 

is established the school facilities agency, which shall be a 

body corporate and a public instrumentality of the State, for 

the purpose of implementing this subpart. The agency shall be 

placed within the department for administrative purposes only. 

(b) The governor shall appoint an executive director to 

enable the agency to perform its duties. The appointment shall 

be: 

(l) Exempt from chapter 76 and the term limitation in 

section 26-34; 

2020—1487 SB3lO3 SDl SMA.dOC 

HIIHIHlfllmllflflllflHIMWWW\ll!IMMIHIHIIIWHHIHIIWIWHIWWHIEHWH
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SB. No. 218.31 

(2) Subject to the advice and consent of the senate; and 

(3) For a term of six years. 

If a vacancy occurs during a term, the governor shall appoint an 

executive director for a six—year term that shall begin on the 

first date of émployment of the new executive director. 

(c) The executive director shall: 

(1) Serve as the agency's Chief executive officer; 

(2) Be responsible for carrying out the purposes of the 

agency; and 

(3) Serve on a full-time basis. 

§302A-C Powers; generally. (a) Except as otherwise 

limited by this chapter, the agency shall be responsible for all 
public school development, planning, and construction related to 

capital improvement projects assigned by the legislature, 

governor, or board of education. 

(b) The projects of the agency shall be exempt from 

chapters 6E, 37, 76, 103, 103D, and 343 and all county 

ordinances except the respective building codes; provided that 

the agency shall establish and publish transparency initiatives 

as prescribed by the agency to ensure that the public is 

properly informed of its activities, to deter fraud and 

2020-1487 SB3103 SDl SMA.dOC 
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3.3. No. 278.31 

malfeasance, and to allow for public input; provided further 

that the agency shall adopt rules that provide substantially 

similar protections to those required by chapter 343; provided 

further that the creation of the agency shall not effect 

existing civil service positions;‘and provided‘further that any 

invitation for bids for construction shall specify that all bids 

include the name of each person or firm to be engaged by the 

bidder as a joint contractor or subcontractor in the performance 

of the contract and the nature and scope of the work to be 

performed by each. Construction bids that do not comply with 

this requirement may be accepted if acceptance is in the best 

interest of the State and the value of the work to be performed 

by the joint contractor or subcontractor is equal to or less 

than one percent of the total bid amount; and provided further 

that professional services contracts for licensees under chapter 

464 shall be procured in accordance with section lO3D—304. 

(c) Except as otherwise limited by this chapter, the 

agency may also: 

(l) Have a seal and alter the same at its pleasure; 

2020—1487 SB3lO3 SDl SMA.dOC 
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Page4 SB. NO. 373.31 

Make and execute contracts and all other instruments 

necessary or convenient for the exercise of its powers 

and functions under this subpart; 

Make and alter bylaws for its organization and 

internal management; 

Make rules with respect to its projects, operations, 

properties, and facilities, which rules shall be in 

conformance with chapter 91; 

Through its executive director appoint officers, 

agents, and employees, prescribe their duties and 

qualifications, and fix their salaries, without regard 

to chapter 76; 

Acquire, reacquire, or contract to acquire or 

reacquire by grant or purchase real, personal, or 

mixed property or any interest therein; to own, hold, 

hold title, clear, improve, and rehabilitate and to 

sell, assign, exchange, transfer, convey, lease, or 

otherwise dispose of or encumber the same; 

Acquire or reacquire by condemnation real, personal, 

or mixed property or any interest therein for public 

facilities, including but not limited to streets, 

2020-1487 SB3103 SDl SMA.dOC 
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S.B. NO. 373.31 

sidewalks, parks, schools, and other public 

improvements; 

By itself, or in partnership with qualified persons, 

including public—private partnerships, acquire, 

reacquire, construct, reconstruct, rehabilitate, 

improve, alter, or provide for the construction, 

reconstruction, improvement, or alteration of any 

project; own, hold, hold title, sell, assign, 

transfer, convey, exchange, lease, or otherwise 

dispose of or encumber any project, and in the case of 

the sale of any project, accept a purchase money 

mortgage in connection therewith; and repurchase or 

otherwise acquire any project that the agency has 

theretofore sold or otherwise conveyed, transferred, 

or disposed of; 

Arrange or contract for the planning, replanning, 

opening, grading, or closing of streets, roads, 

roadways, alleys, or other places, or for the 

furnishing of facilities or for the acquisition of 

property or property rights or for the furnishing of 

property or services in connection with a project; 

2020-1487 SB3lO3 SDl SMA.dOC 
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Page6 

(10) 

S.B. NO. 3:73.31 

Grant options to purchase any project or to renew any 

lease entered into by it in connection with any of its 
projects, on terms and conditions as it deems 

advisable; 

Prepare or cause to be prepared plans, specifications, 

designs, and estimates of costs for the construction, 

reconstruction, rehabilitation, improvement, or 

alteration of any project, and from time to time to 

modify the plans, specifications, designs, or 

estimates; 

Provide advisory, consultative, training, and 

educational services, technical assistance, and advice 

to any person, partnership, or corporation, either 

public or private, to carry out the purposes of this 

subpart, and engage the services of consultants on a 

contractual basis for rendering professional and 

technical assistance and advice; 

Procure insurance against any loss in connection with 

its property and other assets and operations in 

amounts and from insurers as it deems desirable; 

2020-1487 SB3103 SDl SMA.dOC 
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S.B. NO. 8-0-1 

(l4) Contract for and accept gifts or grants in any form 

from any public agency or from any other source, 

including gifts or grants from private individuals and 

private entities; 

(15) Issue bonds for the purpose of financing any project; 

(l6) Enter into public—private partnerships; and 

(17) Do any and all things necessary to carry out its 
purposes and exercise the powers given and granted in 

this subpart. 

(d) Prior to project approval, the agency shall consult 

with the Hawaii state public library system regarding any 

construction or renovation projects for school lands that are 

adjacent to or have Hawaii state public library facilities on 

them. 

§302A-D School facilities board. (a) There is 

established within the department of education for 

administrative purposes only a school facilities bdard. 

(b) The school facilities board shall consist of seven 

voting members. The superintendent of education, or the 

superintendent's designee, and a member of the board of 

education selected by the Chairperson of the board of education 

2020-1487 SB3lO3 SDl SMA.dOC 

\HflfllNIWIINWIII\WifllflWflWMfllfllflNWIIll!Hll"HMfll‘HIWIHIWMIWW



10 

ll 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Page8 3103 

S.B. NO. sow 

shall serve as ex officio, voting members of the school 

facilities board. The other five members shall: 

(l) Be appointed by the governor pursuant to section 

26—34; 

(2) Be subject to section 84—17; provided that board 

members shall file confidential financial disclosure 

statements; and 

(3) Have an interest in school construction. 

(c) The.school facilities board shall advise the agency on 

policies relating to public school development, planning, and 

construction within the jurisdiction of the agency. The board 

shall be responsible for: 

(1) Advising the agency on preferred strategies to 

complete construction projects of the agency; and 

(2) Evaluating the executive director on an annual basis. 

(d) The school facilities board shall select a chairperson 

by a majority vote of its voting members. A majority of the 

voting members serving on the board shall constitute a quorum to 

conduct business. The concurrence of the majority of the voting 

members‘serving on the board shall be necessary to make any 

action of the board valid. 
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(e) The school facilities board may form workgroups and 

subcommittees, including with individuals who are not school 

facilities board members, to: 

(l) Obtain resource information from construction and 

education professionals and other individuals as 

deemed necessary by the school facilities board; 

(2) Make recommendations to the school facilities board; 

and 

(3) Perform other functions as deemed necessary by the 

school facilities board to fulfill its duties and 

responsibilities. 

Two or more school facilities board members, but less than 

a quorum, may discuss matters relating to official school 

facilities board business in the course of their participation 

in a workgroup or subcommittee, and these discussions shall be a 

permitted interaction as provided for in section 92—2.5; 

provided that all other provisions of chapter 92 shall apply. 

(f) The school facilities board may testify before the 

legislature on any matter related to its duties and 

responsibilities. 
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(g) Members of the school facilities board shall serve 

without compensation but may be reimbursed for expenses, 

including travel expenses, necessary for the performance of 

their duties. 

(h) No member of the school facilities board shall have: 

(A) Any financial interest in any entity that bids on 

projects authorized by the agency; or 

(B) Bid on any project within the last twelve months 

prior to their appointment. 

§302A-E Use of public lands; acquisition of state lands. 

(a) If state lands under the control and management of another 

department are required by the agency for its purposes, the 

department having the control and management of those required 

lands, upon request by the agency and with the approval of the 

governor, may convey or lease those lands to the agency upon 

terms and conditions as may be agreed to by the parties. 

(b) Notwithstanding the foregoing and section 302A—C(c), 

no public lands shall be conveyed or leased to the agency as 

provided in this section if the conveyance or lease would impair 

any covenant between the State or any county or any department 

2020-1487 SB3103 SDl SMA do 10 

MWIHWWWWWIIHmHIMIIIWHWIIMWWWH llfllHllT‘V‘lll



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Page11 3103 SB. NO. sm 

or board thereof and the holders of bonds issued by the State or 

county, department, or board. 

(c) Should state lands held by the agency no longer be 

needed for school facilities purposes, said lands shall be 

returned to the public trust administered by the department of 

land and natural resources. 

§302A-F School facilities special fund. (a) There is 

established within the state treasury a special fund to be known 

as the school facilities special fund into which shall be 

deposited: 

(l) All moneys appropriated by the legislature for any 

public school development, planning, or construction 

related to a capital improvement project; 

(2) Revenues pursuant to 302A—l608(a); provided that these 

moneys shall be deposited into the appropriate 

subaccount established pursuant to subsection (b); 

(3) Any other moneys received by the department in the 

form of a grant, gift, endowment, or donation for any 

public school development, planning, or construction 

related to a capital improvement project; 
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(4) All moneys allocated to the fund by the governor or 

board for a project; 

(5) Any other appropriation by the legislature to the 

fund; and 

(6) Income and capital gains earned by the fund. 

(b) The agency shall establish and appropriately name 

subaccounts within the fund to accept deposits of revenues from 

school impact fees that are required to be expended within a 

specific school impact district pursuant to 302A—l608(a) or 

restricted to another specific purpose pursuant to part V, 

subpart B of this chapter. 

(c) The special fund shall be administered by the agency 

and used to fund any school development, planning, or 

construction project within the jurisdiction of the agency. 

(d) Any law to the contrary notwithstanding, the governor 

may authorize expenditures from the special fund of any 

donation, grant, bequest, and devise of money from any private 

institution, person, firm, or corporation for the purposes of 

funding the salaries of the executive director and any officers, 

agents, and employees of the agency. If all or any portion of 

any salary of the executive director or any officer, agent, or 
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employee of the agency is funded pursuant to this subsection, 

the agency shall submit a report to the legislaturé detailing 

the use of any funds authorized under this subsection no later 

than twenty days prior to the convening of each regular session. 

(e) The agency may transfer any other unencumbered or 

unrestricted moneys received in the form of grants and donations 

for school development, planning, or construction to the school 

facilities special fund established by section 302A—B. 

(f) The agency shall submit to the director of finance a 

report that shall be prepared in the form prescribed by the 

director of finance and shall identify the total amount of funds 

in the school facilities special fund that will carry over to 

the next fiscal year. The agency shall submit the report to the 

director of finance within ninety days of the close of each 

fiscal year and a copy of the information contained in they 

report to the director of finance shall be included within the 

agency's report to the legislature pursuant to section 302A—F. 

(g) Within the school facilities special fund there shall 

be established such accounts and subaccounts as may be necessary 

from time to time in order to ensure compliance with the 

Internal Revenue Code. 
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(h) Section 87—17 shall not apply to gifts and 

contributions to the school facilities special fund. 

§302A-G Annual report. The agency shall submit to the 

governor, the board of education, and the legislature, at least 

twenty days prior to the start of any regular session, a 

complete and detailed report of its activities during the prior 

fiscal year." 

SECTION 2. Section 36—32, Hawaii Revised Statutes, is 

repealed. 

[usas a: 3 a 
I. g E 

.3.l. . .
a 
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SECTION 3. Any remaining balance in the state educational 

facilities improvement special fund at the time of repeal, shall 

be transferred into the school facilities special fund as 

established by section 4 of this Act. 

SECTION 4. Sections 302A-l602, 302A—l603, 302A—l604, 

302A-l605, 302A—l606, BOA—1607, 302A-l609, 302A-l610, 302A-l6ll, 

and 302A—1612, Hawaii Revised Statutes, are amended by 

substituting the word "agency", or similar term, wherever the 

word "department", "department of education", or similar term, 

appears, as the context requires. 

SECTION 5. There is appropriated out of the general 

revenues of the State of Hawaii the sum of $1,500,000 or so much 

thereof as may be necessary for fiscal year 2020—2021 for the 

establishment of the school facilities agency. 

The sum appropriated shall be expended by the school 

facilities agency for the purposes of this Act. 

SECTION 6. This Act shall not be construed to transfer the 

department of education office of facilities and operation, 

including the facilities maintenance branch and auxiliary 

services branch and any general fund and position 

appropriations, to the school facilities agency. 
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SECTION 7. The development, planning, oversight, 

management, and responsibility of the capital improvement 

projects authorized by Act 155, Session Laws of Hawaii 2013; ACt 

115, Session Laws of Hawaii 2015; Act 206, Session Laws of 

Hawaii 2017; Act 210, Session Laws of Hawaii 2018; and Act 272, 

Session Laws of Hawaii 2019, are hereby transferred to the 

school facilities agency. 

SECTION 8. The school facilities agency shall collaborate 

with the department of education and submit a report to the 

legislature, no later than twenty days prior to the convening of 

the regular session of 2021, identifying positions of the 

department of education that should be transferred to the school 

facilities agency established by section l of this Act, 

including positions responsible for public school development, 

planning; and construction related to capital improvement 

projects along with proposed legislatiqn to further implement 

the transfer of positions and related records and equipment to 

effectuate the purpose of this Act. 

SECTION 9. In codifying the new sections added by section 

l of this Act, the revisor of statutes shall substitute 
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change is found but is unable to be added to the incumbent already working the site, and a 
whole new procurement must be made.  
 
While SPO opposes an outright exemption of all DOE construction, it does support giving that 
authority to the CPO, the Superintendent in this case, to decide on a case-by-case basis, which 
construction procurements should be exempt based on when it is not practicable or 
advantageous to competitively procure. This would save the State both time and money. 
 
In order to achieve this flexibility, SPO recommends the following statute change:  
  
AMEND section: §103D-102 Application of this chapter.    
Amend §103D-102(b)(4) to “To procure the following goods or, services, or construction which 
are available from multiple sources but for which procurement by competitive means is either 
not practicable or not advantageous to the State:”    
  
AMEND section:  
§103D-102 Application of this chapter.    
Amend §103D-102(b)(4)(L) to “Any other goods, or services, or construction which the policy 
board determines by rules or the chief procurement officer determines in writing is available 
from multiple sources but for which procurement by competitive means is either not practicable 
or not advantageous to the State;”   There may be instances when a construction procurement 
is in a situation where it is not practicable or advantageous to be competed.   
 
  
Thank you.  
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      HAWAI‘I STATE ETHICS COMMISSION 
State of Hawai‘i ∙ Bishop Square, 1001 Bishop Street, ASB Tower 970 ∙ Honolulu, Hawai‘i 96813 

Committee: Committee on Education 

Bill Number: S.B. 3103  

Hearing Date/Time: Friday, February 7, 2020, 2:45 p.m. 

Re: Testimony of the Hawai‘i State Ethics Commission  

 with COMMENTS AND PROPOSED AMENDMENT to  

 S.B. 3103, Relating to a School Facilities Agency  

 

Chair Kidani, Vice Chair Kim, and Members of the Committee on Education: 

 

The Hawai‘i State Ethics Commission (“Commission”) respectfully suggests the deletion 

of the language of Section 1, the proposed HRS § 302A-D(b)(2):  “Not be subject to section 84-

17[.]”  This carve-out to the Ethics Code is likely unconstitutional. 

 

Article XIV of the Hawai‘i Constitution provides, among other things, that “public 

officials having significant discretionary or fiscal powers as provided by law shall make 

confidential financial disclosures.” (emphasis added)).  Article XIV requires that elected officials 

file public financial disclosure statements, and it generally authorizes the Legislature to 

determine which other state officials shall file public financial disclosure statements (leaving the 

rest to file confidential disclosures with the Ethics Commission).  However, article XIV still 

requires that other state officials with “significant discretionary or fiscal powers” file financial 

disclosure statements (which are kept confidential by the Ethics Commission).  As such, any 

provision that creates an agency (such as a School Facilities Agency) that is not purely advisory 

– and then purports to exempt its governing board from the requirements of the financial 

disclosure statute (as S.B. 3103 does) – is likely unconstitutional pursuant to article XIV. 

 

As such, the Commission recommends that the Committee amend this measure to delete 

the phrase “Not be subject to section 84-17,” after which, in keeping with article XIV, the School 

Facilities Agency Board members will file confidential financial disclosure statements with the 

Commission. 

 

Thank you for your continuing support of the Commission’s work and for considering the 

Commission’s testimony on S.B. 3103. 

 

     Very truly yours, 

 

Daniel Gluck 

Executive Director and General Counsel 
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By Stacey A. Aldrich 

State Librarian 
 

S.B. 3103 Relating to a School Facilities Agency 
 

 
To:  Chair Michelle N. Kidani 
  Vice Chair Donna Mercado Kim 
  Members of the Senate Committee on Education 
 
The Hawaii State Public Library System (HSPLS) appreciates the opportunity to provide 
comments related to S.B. 3103 for the Committee’s consideration. 
 
S.B. 3103 proposes to establish a new School Facilities Agency (SFA) for the purpose 
of managing all planning, development and construction related to capital improvement 
projects, as assigned.  The new SFA would report to a newly established appointed 
school facilities board. 
 
Throughout the State, there are 12 “public and school libraries” that are located on or 
adjacent to school campuses, as well as other libraries that were built in close proximity 
to school campuses, such as the Salt Lake-Moanalua Public Library.  Most of the public 
and school libraries were built in the 1970’s and most were located on the neighbor 
islands: six are located on Hawaii (Keaau, Mountain View, Laupahoehoe, Pahala, 
Pahoa, Thelma Parker); three are located on Oahu (Ewa Beach, Kahuku, Waimanalo); 
one is located on Kauai (Koloa); one is located on Maui (Hana); and one is located on 
Lanai.   
 
At the time the 12 public and school libraries were built, the State Librarian reported to 
the Superintendent of the Department of Education (DOE).  However, with the adoption 
of Act 150, Session Laws of Hawaii 1981, the State Librarian now reports directly to the 
Board of Education (BOE), and the Public Library System is not a part of the 
Department of Education. 
 
The Hawaii State Public Library System is responsible for the complete management 
and maintenance of library properties.  Because we are a separate space on or 
adjacent to DOE property, we do face challenges.  Over the last several years, 
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sometimes school construction projects at or near our libraries have negatively 
impacted library operations and the public’s access to the library.  In some cases, there 
is a temporary loss of power, water, internet connectivity and building access.  In other 
cases, there is a more prolonged impact on our operations, such as loss of a substantial 
portion of our parking lot during the entire construction period or the temporary 
relocation of our telephone lines. 
 
HSPLS has done our best to accommodate the DOE when they have construction 
projects nearby; however, the lack of predictability and control over circumstances 
during construction projects means that there will likely be impacts to HSPLS operations 
during future school construction.  For that reason, we do have concerns about the 
responsiveness of a new agency and board to address HSPLS issues, particularly if 
they no longer directly report to the Superintendent or the BOE.  
 
We would like to ensure that there is language within the bill that recognizes the need 
for the new agency to effectively communicate and work with the Hawaii State Public 
Library System to minimize disruption to the community’s use of public library services, 
programs and spaces in these joint locations. 
 
Thank you for the opportunity to testify. 



 
THE HAWAII STATE SENATE 
The Thirtieth Legislature 
Regular Session of 2020 
 
COMMITTEE ON EDUCATION 
Senator Michelle N. Kidani Chair  
Senator Donna Mercado Kim, Vice Chair 
 
DATE OF HEARING: Friday, February 7, 2020 
TIME OF HEARING: 2:45 PM 
PLACE OF HEARING:  State Capitol 
 415 South Beretania Street 
 Conference Room 229 
 

TESTIMONY ON SENATE BILL 3103 
 

By DAYTON M. NAKANELUA, 
State Director of the United Public Workers (UPW), 

AFSCME Local 646, AFL-CIO  
 
 My name is Dayton M. Nakanelua, State Director of the United Public Workers, 
AFSCME, Local 646, AFL-CIO.  The UPW is the exclusive bargaining  
representative for approximately 13,000 public employees, which include blue collar, non-
supervisory employees in Bargaining Unit 01 and institutional, health and correctional 
employees in Bargaining Unit 10, in the State of Hawaii and various counties.  The UPW also 
represents about 1,500 members of the private sector. 
 
SB3103 establishes the School Facilities Agency to be responsible for all public school 
development, planning, and construction, related to capital improvement projects assigned 
by the Legislature, Governor, or Board of Education.  Transfers statutes pertaining to the 
Hawaii 3R’s and 3T’s programs to a new School Facilities Agency statutory subpart.  Places 
management of school impact fees with the agency.  Appropriates funds. 
 
 



 
The UPW strongly opposes the provisions of SB3103 that waive or bypass the collective 
bargaining rights and civil service system.  This is contrary to Hawaii State Constitution 
Article XIII (collective bargaining) and Article XVI the civil service merit system HRS 76. 
 

Thank you for the opportunity to submit this testimony. 
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February 7, 2020 

Senator Michelle Kidani 
Chair, Committee on Education 
State Capitol 
Honolulu, Hawai`i  96813 

RE:   SB3103 RELATING TO A SCHOOL FACILITIES AGENCY 
Hearing Date:  Friday, February 7, 2020, 2:45 pm

Dear Chair Kidani and members of the Committee on Education: 

My name is Alan Oshima, Chair of the Board of the Hawai`i Institute for Public Affairs.  
HIPA strongly supports SB3103 which establishes a School Facilities Agency to be responsible 
for all public school development, planning, and construction, related to capital improvement 
projects assigned by the Legislature, Governor, or Board of Education. 

In Hawai`i, public school facilities are inadequate to meet the needs of 21st Century 
learning.  In 2016, the State Department of Education reported that the average age of Hawai`i’s 
public schools is approximately 61 years, of which 53 buildings are over 100 years of age.  
School facilities more than 50 years old often fail to provide ideal conditions for student learning, 
including lack of air conditioning, strained electrical systems, stressed Internet access, and 
questionable safety and security. 

A 21st century school includes a full complement of the people, programs and places that 
support a wide range of personal learning styles and instructional modalities.  More recent 
models for educational delivery include innovative and effective practices like differentiated 
instruction, cooperative and project-based learning, multiple pathways and other educational 
strategies. These new strategies call for school designs that include some significant 
modifications, like more flexible and adaptable floor plan layouts, more advanced technology, 
improved daylighting and more. These design changes are all part of a new era of twenty-first 
century school facilities. 

Over the years, the Hawai`i State Legislature has adopted legislation which has begun 
the process for the Department of Education to build 21st century schools, including: 

 Act 309 (SLH 2012) established a Special Fund dedicated for 21st Century Schools 
construction; 

 Act 155 (SLH 2013) which established a pilot project program to develop three 21st

century schools; 
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 Act 210 (SLH 2018) which transferred public school lands to the Department of 
Education, and authorized the DOE to develop underutilized public school lands for joint 
commercial, educational and community purposes that would further public education; 

SB3103 is essential for the final phase of a decade’s worth of legislation required to 
aggressively move forward on establishing an agency which has the authority, powers, and 
capacity to build new 21st century schools for Hawai`i’s keiki.  The measure creates an 
independent authority, separate from the DOE, but requires it to collaborate with the department 
to ensure that teaching and student needs are integrated into school design and facilities. 

The school facilities authority would also be responsible for the construction of the much 
needed pre-K classrooms throughout the state.  It is estimated that about 20,000 3- and 4-year 
olds are without access to early childhood education due to the lack to qualified teachers and 
available classrooms. 

HIPA recommends the following amendments: 

 Enabling the school facilities authority to issue municipals bonds; and 
 Authorizing the school facilities authority to engage in public-private partnerships. 

HIPA strongly supports SB3103, and encourages the passage of this measure.  Thank 
you for the opportunity to testify on this matter. 

Sincerely, 

/S/ 

ALAN M. OSHIMA 
Chair, Board of Directors 
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